CB/THA EBPOTTEUCKUTE OBIIHOCTU EUROPOS BENDRIJU TEISINGUMO TEISMAS

TRIBUNAL DE JUSTICIA DE LAS COMUNIDADES EUROPEAS AZ BUROPAI KOZOSSEGEK BIROSAGA
SOUDNI DVUR EVROPSKYCH SPOLECENSTVI IL-QORTI TAL-GUSTIZZJA TAL-KOMUNITAJIET EWROPEJ
DE EUROPAISKE FALLESSKABERS DOMSTOL [ ¢ HOF VAN JUSTITIE VAN DE EUROPESE GEMEENSCHAPPEN

GERICHTSHOF DER EUROPAISCHEN GEMEINSCHAFTEN
EUROOPA UHENDUSTE KOHUS
AIKAXTHPIO TON EYPQITATKON KOINOTHTON

TRYBUNAL SPRAWIEDLIWOSCI WSPOLNOT EUROPEJSKICH
TRIBUNAL DE JUSTICA DAS COMUNIDADES EUROPEIAS
CURTEA DE JUSTITIE A COMUNITATILOR EUROPENE

COURT OF JUSTICE OF THE EUROPEAN COMMUNITIES CVRIA ) : :
COUR DE JUSTICE DES COMMUNAUTES EUROPEENNES SUDNY DVOR EUROPSKYCH SPOLOCENSTIEV
CUIRT BHREITHIUNAIS NA gCOMHPHOBAL EORPACH SODISCE EVROPSKIH SKUPNOSTI
CORTE DI GIUSTIZIA DELLE COMUNITA EUROPEE LUXEMBOURG EUROOPAN YHTEISOJEN TUOMIOISTUIN
EIROPAS KOPIENU TIESA EUROPEISKA GEMENSKAPERNAS DOMSTOL

JUDGMENT OF THE COURT (Grand Chamber)
1 April 2008+

(Directive 2002/93CbElectrical and electronic equipmebRestriction of use
of certain hazardous substan&d3ecabromodipheny! ethe@ecaBDE) b
Commission Decision 2005/717/HExemption of DeaBDE from the
prohibition on us®Actions for annulmen®Commissio® implementing powers
PInfringement of the enabling provisipn

In Joined Cases-T4/06 and €95/06,

ACTIONS for annulment under Article 230 EC, brought on 11 January 2006
(C-14/06) andon 9 January 2006 (295/06, originally registered at the Registry
of the Court of First Instana#f the European Communities Case ¥5/06),

European Parliament, represented by K. BradlgA. NeergaardandI. Klavina,
acting as Agents, with an addrees $ervice in Luxembourg,

applicant in Case 04/06,

Kingdom of Denmark, represented by J. Molde, B. Weis Fogh and J. Bering
Liisberg, acting as Agents,

applicant in Case 295/06,
supported by

Kingdom of Denmark (CaseC-14/06), represented by J. Molde, Weis Fogh
and J. Bering Liisberg, acting as Agents,

Portuguese Republi¢c represented by L. Fernandes and M.J. Lois, acting as
Agents,

Republic of Finland, represented by A. GuimaraPsirokoski, acting as Agent,
with an address for service in Luxembourg,

* Languages of the cases: English and Danish.
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Kingdom of Sweden represented by A. Kruse, acting as Agent,

Kingdom of Norway, represented by I. Djupvikk. Waageand K.B. Moen,
acting as Agentandby E. Holmedal, advokat,

interveners,
v

Commission of the European Communities represented by X. Lew
M. Konstantinidis and H. St¢vib%k, acting as Agents, with an address for service
in Luxembourg,

defendant,
supported by

United Kingdom of Great Britain and Northern Ireland, represented by
V. Jackson, acting as Agemndby J. Maurici, barrister,

intervener,
THE COURT (Grand Chamber),

composed of V. Skouris, President, C.WIAnmermans, A. Rosas (Rapporteur),

K. Lenaerts and L. Bay Larsen, Presidents of Chambers, K. Schiemann,
J.Makarczyk, P. Klris, E. Juhfsz, E. Levits and A. T Caoimh, P. Lindh and
J-C. Bonichot, Judges,

Advocate General: Y. Bot,
Registrar: H. von Holstein, Deputy Registrar,

having regard to the written procedure and further to the hearing on 4 December
2007,

having decided, after hearing the Advocate General, to proceed to judgment
without an Opinion,

gives the following

Judgment

By application registered as Casel®@06 the European Parliamerdgegs the
annulment of Commission Decision 2005/717/EC of 13 Oct@686 amending

for the purposes of adapting to technical progress the AnaeDirective
2002/95/EC of the European Parliament and of the Council on the restriction of
-2
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the use of certaihazardousubstances in electrical and electronic equipment (OJ
2005L 271, p. 48) (e contested decisign

By Order of the President of the Court of 10 July 2006, the Kingdom of Denmark,
the Portuguese Republic, the Republic of Finland, the Kingdom of Sweden and
the Kingdom of Norway were granted leave to interveneippsrt of the form of
order sought by the Parliament, while the United Kingdom of Great Britain and
Northern Irelandwas granted leave to intervene in support of the fofnoraer
sought by the Commission of the European Communities.

By application lodgedat the Registry of the Court of First Instano€ the
European Communitie®n 9 January @06, registered as Case-5106, the
Kingdom of Denmark also sought annulment of the contested decision. By Order
of 27 June 200@he Court of First Instance declingdisdiction under the fourth
paragraph of Article 54 of the Statute of the Court of Justice and Article 80 of the
Rules of Procedure of the Court of First Instarse that the Court of Justice
could rule on the application for annulment. The case wastezgd at the Court

of Justiceas Case €95/06.

By Order of the President of the Court I3 September 2006, the Portuguese
Republic, the Republic of Finland, the Kingdom of Sweden and the Kingdom of
Norwaywere granted leave to intervene in supporhefform of order sought by

the Kingdom of Denmark, while the United Kingdom of Great Britain and
Northern Ireland was granted leave to intervene in support of the form of order
sought by th&€ommission

By Order of the President of the Court of 16 Noven206, Cases T4/06 and
C-295/06 were joined for the purposes of the written procedure, to the extent to
which it had not yet been completed, and for the purposes of the oral procedure
and the judgment.

Legal context

The fifth, sixth andeleventhrecitds in the preamble to Directive 2002/95/EC of

the European Parliament and of the Council of 27 January 2003 on the restriction
of the use of certain hazardous substances in electrical and electronic equipment
(OJ 2003 L 37, p. 19) state as follows:

@5) The available evidence indicates that measures on the collection, treatment,
recycling and disposal of waste electrical and electronic equipment (WEEE)
as set out in Directive 2002/96/EC of 27 January 2003 of the European
Parliament and of the Council on w@®lectrical and electronic equipment
[OJ 2003 L 37, p. 24jre necessary to reduce the waste management
problems linked to the heavy metals concerned and the flame retardants
concerned. In spite of those measures, however, significant parts of WEEE
will continue to be found in the current disposal routes. Even if WEEE were
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collected separately and submitted to recycling processes, its content of
mercury, cadmium, lead, chromium \fpolybrominated biphenyls &B)]

and [polybrominated diphenyl ethgiRBDE)] would be likely to pose risks

to health or to the environment.

(6) Taking into account technical and economic feasibility, the most effective
way of ensuring the significant reduction of risks to health and the
environment relating to those substancésgctv can achieve the chosen level
of protection in the Community is the substitution of those substances in
electrical and electronic equipment by safe or safer materials. Restricting the
use of these hazardous substances is likely to enhance the pessiid
economic profitability of recycling of WEEE and decrease the negative
health impact on workers in recycling plants.

(11) Exemptions from the substitution requirement should be permitted if
substitution is not possible from the scientific aadhnical point of view or
if the negative environmental or health impacts caused by substitution are
likely to outweigh the human and environmental benefits of the substitution.
Substitution of the hazardous substances in electrical and electronic
equipmen should also be carried out in a way so as to be compatible with
the health and safety of users of electrical and electronic equipment{EEE).

Paragraphs 1 and 2 oftikle 4 of Directive 2002/95entitled@reventiof) state:

Q. Member States shall errsuthat, from 1 July 2006, new electrical and
electronic equipment put on the market does not contain lead, mercury, cadmium,
hexavalent chromium[PBB] or [PBDE. National measures restricting or
prohibiting the use of these substances in electrical &swra@nic equipment
which were adopted in line with Community legislation before the adoption of this
Directive may be maintained until 1 July 2006.

2. Paragraph 1 shall not apply to the applications listed in the Adnex.

Paragraph 1 of Article Syhich isentitled (\daptation to scientific and technical
progres§) provides:

@. Any amendments which are necessary in order to adapt the Annex to scientific
and technical progress for the following purposes shall be adopted in accordance
with the procedure refeed to in Article 7(2):

(b) exempting materials and components of electrical and electronic equipment
from Article 4(1) if their elimination or substitution via design changes or
materials and components which do not require any of the materialbstasces
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referred to therein is technically or scientifically impracticable, or where the
negative environmental, health and/or consumer safety impacts caused by
substitution are likely to outweigh the environmental, health and/or consumer
safety benefitshereof;

~

..0

Article 7 of Directive 2002/95 provides that the Commission is to be assisted by
the Committee set up by Article 18 of Council Directive 75/442/EEC of 15 July
1975 on waste (OJ 1975 L 194, p. 39).

The Annex to Directive 2002/95 is entitled@pplications of lead, mercury,
cadmium and hexavalent chromium, which are exempted from the requirements
of Article 4(1)O

Point 10 of thatAnnex states:

Qvithin the procedure referred to in Article 7(2), the Commission shall evaluate
the applicationsdr:

b  Deca BDE,
b mercury in straight fluorescent lamps for special purposes,

b lead in solders for servers, storage and storage array systems, network
infrastructure equipment for switching, signalling, transmission as well as
network management for leeommunications (with a view to setting a
specific timelimit for this exemption), and

b light bulbs,

as a matter of priority in order to establish as soon as possible whether these items
are to be amended accordingly.

On 13 October 2005 the Commissiadopted the contested decision. It is based
on Directive 2002/95 and, in particular, on Article 5(1)(b) thereof.

The secondthird, fourth, and seventh recitals in the preamble to that decision
state as follows:

@2) Certain materials and components comitgy lead, mercury, cadmium,
hexavalent chromium, polybrominated biphenyls (PBB) or polybrominated
diphenyl ethers (PBDE) should be exempt from the prohibition, since the
elimination or substitution of these hazardous substances in those specific
materiak and components is still impracticable.

(3) Since the risk assessment of DecaBDE, under Council Regul@&©Ba) No
793/93 of 23 March 1993 on the evaluation and control of the risks of

-5
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existing substanceg@J 1993 L 84, p.)l asamended by RegulatiofiEC)

No 1882/2003 of the European Parliament and of the Council (OJ 2003 L
284, p. 1)] has concluded that there is at present no need for measures to
reduce the risks for consumers beyond those which are being applied already,
but additional studies areqeired under the risk assessment, DecaBDE can
be exempted until further notice from the requirements of Article 4(1) of
Directive 2002/95/EC. Should new evidence lead to a different conclusion of
the risk assessment, this decision would bexamined ancamended, if
appropriate. In parallel industry is implementing a voluntary emissions
reduction programme.

Exemptions from the prohibition for certain specific materials or
components should be limited in their scope, in order to achieve a gradual
phaseout of hazardous substances in electrical and electronic equipment,
given that the use of those substances in such applications will become
avoidable.

The Commission submitted the measures provided for in this Decision for
vote in the Committee &blished under Article 18 of Directive 75/442/EEC
[E] . There was no qualified majority in favour of these measures. Thus, in
accordance with the procedure set out in Article 18 of Directive
75/442/EEC, a Proposal for a Council Decision was submitteduacmn

6 June 2005. Since on the expiry date of the period laid down in Article 7(2)
of Directive 2002/95/EC the Council had neither adopted the proposed
measures nor indicated its opposition to them in accordance with Article
5(6) of Council Decision 13/468/EC of 28 June 1999 laying down the
procedures for the exercise of implementing powers conferred on the
Commission (OJ 1999 L 184, p. 9Bthe measures should be adopted by the
CommissiorQ

14 The sole article of the contested decisi@tatesthat the Annex to Directive
2002/95 is amended as set out inAmmexto thatDecision.

15

The Annex to tle contestedecision states

(rhe Annex to Directive 2002/95/EC is amended as follows:

1

The title is replaced by the following:

QA\pplications of lead, mercyr cadmium, hexavalent chromium,
polybrominated biphenyls (PBB) or polybrominated diphenyl ethers (PBDE)
which are exempted from the requirements of Article@(1)

The following point 9a is added:
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Ma. DecaBDE in polymeric applicatigfs
3.  The following point 9b is added:
@b. Lead in leadronze bearing shells and busbés

The product at issue

DecaBDE is a type of bromifgased flame retardant and a member ofRBBE
family. It is principally used as a flame retardant in polymers, particularly those
used in casings for electrical and electronic equipment, and also in textile coating.

DecaBDE underwent assessments in accordance with Regulation No 793/93. The
United Kingdom was responsible for evaluating its impact on the environment,
while France wasesponsible for the examination of its impacthamanhealth.

A first reportbthe &uropean Union Risk Assessment RePoft2002 (he 2002
Repor) Bwas submitted to the Scientific Committee on Toxicity, Ecotoxicity and
the Environment@STEK), which gave an opinion.

In May 2004 the United Kingdom adopted an update of the environmental section
of the first DecaBDE risk assessment, entifEthal Environmental Assessment
Report for DecaBDB (Ghe 2004 Repof). That reportwas referred to the
Commesior@ Scientific Committee on Health and Environmental Risks
(BCHER). That committee had replaced the CSTjEEsuant toCommission
Decision 2004/210/EC of 3 March 2004 setting up Scientific Committees in the
field of consumer safety, public health ahd environment (OJ 2004 L 66, p. 45).
The SCHER delivered an opinion on 18 March 2005.

In August 2005 the United Kingdom rapporteur circulated a document entitled
Addendum to the May 2004 Environmental Risk Assessment Rdport
DecaBDE That documentoncluded that it did not seem necessary to amend the
2004 Report in the light of the new data that had meanwhile become available.

The subjectmatter of the action
Arguments of the parties

The Parliament is seeking the annulment of the contested dedibi@riKingdom
of Denmark is seeking the annulment of point 2 of the Annex to the contested
decision andas aconsequencéhe annulmenof point 1.

The Commission considers that the Parliament sets out no reasons as to why
points 1 and 3 of the Annex toetltcontested decision should be annulled and
requests that the action be restricted to point 2eofAtinex.
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The Parliament responds that the title set out in point 1 of the Annex refers to
DecaBDE and points out that there is no statement of reasoniior  of that
Annex, relating to the exemption in respecflafad in leaebronze bearing shells

and bushé3 In the alternative, the Parliament claims that the Court should declare
its application admissible in so far as it concerns points 1 and 2 éfnthex to

the contested decision.

In its rejoinder in Case €4/06, the Commission draws attention to the fact that
the adoption of Decision 2005/618/EC of 18 August 2005 amending Directive
2002/95/EC of the European Parliament and of the Council fopuhgose of
establishing the maximum concentration values for certain hazardous substances
in electrical and electronic equipment (OJ 2005 L 214, p. 65) may, inasmuch as it
applies to the impurities in PBDE and makes the marketing of DecaBDE difficult,
redwce the scope of the present dispute.

Findings of the Court

The examination of the Parliam&iactionrevealsno plea specifically referring
to point 3 of the Annex to the contested decisiddn the other handthe
annulment of point 2 could lead, as asequence, to the annulment of point 1.

The amendment of the title of the Annex to Directive 2002/95, which paft 1
the Annex to the contested decisibnngs about by inserting, ter alig a
reference to PBDE, seemsreflectthe need to ensure aklibetweerthe title of
the Annex to Directive 2002/98nd the conta of that Annex as amended by
point 2 of theAnnex to thecontested decision.

Point 2 of the Annex to the contested decisioserts in the Annex to Directive
2002/95 a new point 9devded to DecaBDE, a substanoelonging tathe PBDE
family. It follows that points 1 and 2 of the Annex to the contested decision may
not bemutually independernih the context othe possible annulment of point 2. It

is therefore necessary to restrict théjectmatter of the Parliame@®t action to
those two points.

As regards the adoption of Decision 2005/618 which, according to the
Commission, could make it difficult to market DecaBDE, that does not appear to
have divestedhe actionsof their purposesnce a marketing problem does not
have the same effect as a total prohibition on use, which would be the
consequence of an annulment of the decision exegibtat product.

The actions

The Parliament and the Kingdom of Denmeagky onthe following pleasn law,
which can be grouped together and summarised as fol{gwkey claim that the
Commission, in adopting the contested decision, did not comply with the
conditionslaid down in Article 5(1)(b) of Directive 2002/95 and that it thus
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exceeded the powe conferred upon it by the legislatu(@) they claim that the
contested decision is vitiated by failure to state reasons, in that it in no way
indicates how the conditions laid downArnticle 5(1)(b) of Directive 2002/95

were met (iii) they submit tht the Commission, in adopting the contested
decision, has breached the precautionary principle. Furthermore, the Parliament
puts forwarda plea alleging breach of the principle of proportionality in that the
contested decision exempts all the polymeridiaptions of DecaBDE.

The first plea in law: infringement of Article 5(1)(b) of Directive 2002/95, and
action ultra vireSand/or misuse of powers

Arguments of the parties

The Parliament and the Kingdom of Denmark claim that the Commission did not
comply with the conditiondaid down in Article 5(1)(b) of Directive 2002/95 and
that it thus exceeddtie powers conferred on it by the Community legislature.

The Kingdom of Denmarkoints out that, when thearliamentand theCouncil
confer implementing powersnahe Commission in accordance with Article 202
EC, the Commission must, pursuant to the principle of conferred powers, take
pains to act in conformity with the aims laid down by the Community legislature
and to apply the criteria that it has sehe Kingdom of Denmariclaims that,n

the present case, the Commission has not only infringed the condsiidi®wn

in Directive 2002/95 buhasalso used the powers conferred on it to impose its
own risk assessment in place of that of the legislature, thaissimg the powers
conferred on it.

The applicants consider that, so far asDirective 2002/95 lays dowm Article

4(1) the principle that the substances listedhat provisionare prohibitd, the
possibility of exemption,provided for in Article 5(1)§), must be strictly
interpreted. The possibility of exemption can arise only in respect of the
application of substances and not to a substance as such, since that would infringe
Article 4 of that directive.

In support of thaargumentthe applicants ref tothe other decisions adopted on
the basis of Article 5(1)(b) of Directive 2002/9%hich cover only specific
applications, antb the fourth recital of the contested decision, according to which

(e]xemptions from the prohibition for certain specifi@aterials or components
should be limited in their scope.

The applicantglaim, first, that the condition indicated in Artick1) of Directive
2002/95, which covers amendmefieecessary in order to adapt the Annex to
scientific and technical progrédis notmet On the contrary, the scientific data
available after the adoption of the directive reinforce the existing doubts regarding
the dangers of DecaBDE.
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According to the applicants, the Commission did not show that one of the two
conditionslaid down in Article 5(1)(b) of Directive 2002/95 wamset, but used a
criterion which is not provided for in thadlirective B and which is therefore
unlawful B stating, in the third recital of the contested decision, @t risk
assessment of DecaBDE, under &atjon (EEC)No 793/93[E] has concluded

that there is at present no need for measures to reduce the risks for consumers
beyond those which are being applied alréady

The applicants maintaithat in so doing, the Commission relied on a study
adopted irthe context of a regulation which is based on a diftepéiosophy, a

study which was not prepared with a view to compliance with the precautionary
principle and which did not seek to determine whether one of the conddidns

down in Article 5(1)(b) d Directive 2002/95 had beemet The Commission
carried out a new general assessment of the risk and, by exempting, on the basis of
that assessment, the substance at igsal, it circumvented the decision of the
Community legislature and thwarted twactical effect of Directive 2002/95.

The Kingdom of Denmark claims that the Commission in no way examined the
possibilities of replacing DecaBDE even though many producers have stopped
using it and point that out in the context of their environmentadydhe second
recital of the contested decision, according to whidihe elimination or
substitution of these hazardous substances [E] is still impracti€iblimcorrect

in that regard. The first condition laid down in Article 5(1)(b) of the Diredsve
therefore not, on any vieunet

The Kingdom of Norway claims that the Commission used the findings of the
various reports presented in the context of Regulation No 793/93 in a selective
manner, underestimating the genuine concerns which are appamenthose
reports and the opinions of the scientific committees and the growing realisation
of the dangers linked to DecaBDI&. the third recital of the contested decision,
particular,the Commission refers only to the rigkconsumers, while the regs

dealt with workers, consumers and people indirectly exposed through the
environment.

The Commissionemphasiseghe difficulties surrounding the adoption of the
contested decision and contends that Article 5 of Directive 2002/95 need not be
interpretel strictly.

The Commissionpoints out, first, that Article 4(1) of that directive, which
prohibits the use of certain dangerous substances, is immediately followed by
Article 4(2) thereof which provides for exemptions from that prohibitiand
argwesthatthose provisions therefore have the effect of establishing a prohibition
which is narrower in scope than it appe@arbe

The Commissionnotes, secondly, that the effect of Article 5(1) of Directive
2002/95 is not to confer on the Commission a narrosdfined discretionary
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power but ratheto place it undean obligation to act where one of the conditions
laid down in Article 5(1)(b) is metwhich does not allowhe Commissiorany
room for manoeuvre.

Lastly, he Commission contends thalthough Artiée 5(1)(b) of Directive
2002/95 constitutes the legal basis for the contested decision, it is nevertheless
necessary to take into account point 10 of the Annex to that directivepdinat

has legal effects, in that it brings any action on the part ofCbi@amission
regarding DecaBDE within the scope of Article 5(1) Directive 2002/95
Consequently, the Commission is not required to show that particular action that it
has taken with regard to DecaBDE and which falls within the scope of Article 5(1)
of Directive 2002/95 constitutes an adaptation to scientific and technical progress.

In that regardthe United Kingdom adds that point 10 reflects the hesitation of the
Community legislature, which recognised that further evaluation was justified.
The United Kngdom considers, in addition, that the Commission has a broad
discretionas regards the evaluation of such technical problantsjt is necessary

to show that it has committed a manifest error.

The Commission notes tham the present case, the secoaddstion laid down in
Article 5(1)(b) ofDirective 2002/95was metThe 2002 report shows th@here is

at present no need for further information and/or testing or for risk reduction
measures beyond those which are being applied alieady

That finding was confirmed by the CSTEE and by the policy recommendation
drawn up in the framework of the 2004 Report, in which it was agreed that a
voluntary emissions reduction programme should be put into operation in parallel
with the collection of further data. TH2005 draft addendum colndedthat the
findings of the 2004 Report did not need to be amended in the light of the new
data but that it was advisable to extend the existing monitoring programmes.

The Commission maintains that, having regard to the fattthie prohibition of
DecaBDE was never proposed in the scientific opinions, it was under no
obligation to examine the environmental, health and safety impact of substitute
products. Such an examination would only have been necessary if there had been
sucha prohibition in the first place. By the same token, tlvesis no reason to
restrict the exemption to specific applications of DecaBDE.

The Commission notes additionally that it is not obliged to consult the SCHER or
to take account of its opinigpsinceArticle 7 of Directive 2002/95 provides that

the Commission is to be assisted by the Committee created under Article 18 of
Directive 75/442, that is to say, by the Technical Adaptation Committee.

According to the Parliament, the Kingdom of Denmark, tieglom of Sweden

and the Kingdom of Norwaythe effect of point 10 of the Annex to

Directive2002/95is only to create a priority in tim@ot to empower oto create

an evaluation procedure separate from that provided for in Directive 2002/95.
-11
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That interpetation of point 10 is supported by the context in which that directive
was adopted.

Responding to the United Kingd@nargument that the Commission has a broad
discretion in assessing such technical problems, the Parliament stresses that the
grounds ofannulment on which it relie® breach of the precautionary principle,
breach of the principle of proportionality and breach of the obligation to provide a
statement of reasof¥are autonomous pleas in law and subsidiary to its first plea

in law, which cogerns the Commissi@ obligation to comply with the
conditions and limits of its implementing powers.

Findings of the Court

At the outset, it should borne in mind that, in accordance with the second
subparagraph of Article 7(1) EC, the Community instiiosi may act only within

the limits of the powers conferred upon them by BH@Treaty (Case €03/05
Parliament v Commission [2007] ECR 10000, paragraph 49).

Under the third indent of Article 202 EC, in order to ensure that the objectives set
out in the Teaty are attainedndin accordance with its provisions, the Council is

to confer on the Commission, in the acts which the Council adopts, powers for the
implementation of the rules whictihe Councillays down. The Council may
impose certain requiremenits respect of the exercise of those powers and may
also reserve the right, in specific cases, to exercise directly implementing powers
itself (Parliament v Commission, paragraph 50).

Within the framework of those powers, the limits of which must be detethby
reference amongst other things to the essential general aims of the legislation in
question, the Commission is authorised to adopt all the measures which are
necessary or appropriate for the implementation of the basic legislation, provided
that they are not contrary to {see, to that effect, Case428/93 Netherlands v
Commission [1995] ECR #3081, paragraphs 30 and 31; Cas&59/96Portugal v
Commission [1998] ECR 17379, paragraphs 40 and 4&nd Parliament v
Commission, paragraph 51).

As the legal basis for the contested decision is Directive 2002/95 and, in
particular, Article 5(1)(b) thereof, it is necessary to examine that provision.

Article 5 of Directive 2002/95 deals with thguestion ofamendments to the
Annex to that directive.Under Article 4(2) of that directive, th&nnex lists the
applications to which the prohibition of lead, mercury, cadmium, hexavalent
chromium, PBB or PBDE in electrical and electronic equipment put on the
market as laid down in Article 4(1)3does not apply.

Article 5 of Directive 2002/95 is entitle@daptation to scientific and technical
progres® It is clear from thentroductorywords of Article 5(1) that,in order to
adapt the Annejo that directiveto scientific and technical progress and to amend
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it, consequently, for the purposes provided for angs (a) to (c)of Article 5(1)
the procedure referred to in Article 7@)that directivanust becomplied with

Article 5(1)(b) of Directive 2002/95 deals specifically with the exemption of
materials and @mponents of electrical and electronic equipment from the
prohibition laid downin Article 4(1) of that directiveSuch an exemption can
ariseonly if one or other of the two conditions set outnist, that is to sayonly if

their elimination or substitidn via design changes or materials and components
which do not require any of the materials or substances referred to therein is
technically or scientifically impracticable, drthe negative environmental, health
and/or consumer safety impacts causedutdystitution are likely to outweigh the
environmental, health and/or consumer safety benefits thereof.

There isnothing in the wording of that legislation to suggestt the alternative
condition for exemption set out in Article 5(1)(b) of Directive 2082 can be
interpreted independently of tiidle of Article 5 or of theintroductorywords of

Article 5(1). On the contrary, since Directive 2002/95 contains onlyAsmex,

and thatAnnex lists only the exempted materials and componethis, pre

condition for any extension athat listb in addition tomeetingone of the two
conditions laid down in Article 5(1)(b) of that directiZes that theamendmenbe

necessaryn order to adapthatannexto scientific and technical progress.

Accordingly, failing fulfilment of the conditiondaid down inthe introductory
words of Article 5(1) of Directive 2002/95or one of the conditions set oint
Article 5(1)(b) thereof the placing on thanarket of theelectrical and electronic
equipment at issue cannot esc#pe prohibition laid down in Article 4(1) of that
directive.

In that regard, it must be stated that, with the exception of the condition relating to
the assistance of t@ommittee referred to in Article 7 of Directive 2002/95, the
conditions laid down irArticle 5(1) of that directive were not complied with by
the Commission wheiit adopedthe contested decision.

For the adoption ofhiat decisionaccountwas takerof the findings of the 2002
Report, findings which were not amended by the reports of 20042005. It
follows that, with regard to the date on which Directive 2002/95 was adbj@éd
January 200®the conditionreferred to in the introductory words of Article 5(1)
of that directive,concerning the need to adagite Annex to scientific and
technical progress, was noet

The Commission contends that the inclusion of DecaBDE in point 10 of the
Annex to Directive 2002/95 meatisat it is not requird to show that particular
action that it has taken with regard to DecaBDE and which fallswili@ scope
of Article 5(1) of Directive 2002/95 constitutes an adaptation to scientific and
technical progressHowever, @en if that weresg, it would not relieve the
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Commission of the obligation testablish that one of the conditiosst out in
Article 5(1)(b) of that directivevasmet

In its written observations, the Commission maintains in that regard that, in the
present case, it is the second condited down inArticle 5(1)(b) of Directive
2002/95 whichis met since the various assessmentortp statd thatthere wa

no need for further risk reduction measures beyond those wigoh being
applied alreadyThe Commissiorargues that ifollows from the third recital of

the contested decisiddwhich, according to the Commissipwas drafted ¥ the
Councilbthat that conditiomnvasmet

It is necessaryhowever, to point out that neither the third recital of the contested
decision, nor the findings of the reports to which the Commission referssshow
that the second conditidaid downin Article 5(1)(b) ofDirective 2002/95is met

Those reports do not examiaeall the possibiliy of substituting DecaBDEnor,

in consequencealo they considethe negative effects thaubstitutioncould have.
According to the Parliame@ submissions durinthe hearing, which were not
disputed by the Commission, it wast until June 2006 that the Commission
requested a study on the possibility of replacing DecaBDE.

The Commission and the United Kingdom maintain, however, that Article 5 of
Directive 2002/95mustbe viewedin the context of its adoptiomhat it should be
read in the light of Article 4(2) of that directiva,provision that neednot be
interpreted strictly that point 10 of theAnnex to that directive required the
Commission to act as it hieand that the Commission had a broad discretion.

Admittedly, as the Commission and the United Kingdom state, point 10 of the
Annex to Directive 2002/95statesthat the Commission is to evaluate the
applications for, inter alia, DecaBDE as a matter ofrjtyidn order to establish

as soon as possible whether these items are to be amended acdOtdowéyver,
nothing in Directive 2002/9%ndssupport to the proposition that that provision
relievesthe Commissiorof any obligationto comply with the coritions laid
down inArticle 5(1) of that directive, a finding that was moreover accepted by the
Commission at the hearing.

According to settled cadaw, in interpreting a provision of Community law it is
necessary to consider not only its wording, bebdhe context in which it occurs
and the objectives pursued by the rules of which it is part (dee,alg Case €
156/98 Germany v Commission [2000] ECR 46857, paragraph 50, and Case C
306/05SGAE [2006] ECR +11519, paragraph 34).

It shoul be stagd first, that it is clear from the wording of Article 4(1) of
Directive 2002/95 that the use 8BDE, the category of substanceée which
DecaBDEDbelongs is prohibited in electrical and electronic equipmeith effect
from 1 July 2006.
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It is true that,underArticle 4(2), the prohibition does not apply tiee applications
listed in the Annex to Directive 2002/95 Nevertheless, as is clear from the
wording of point 10 of thaAnnex, DecaBDE is named, not as an exempted
substance but as a substance whiamust undergoan assessment by the
Commission inthe context of the procedure referred to in Article 7(2) of that
directive. The amendment of the Annex to Directive 2002/95 in accordance with
that procedure, for the purposes of exempting materials andocemig of
electrical and electronic equipment, requiBeaccording to the clear and precise
wording of Article 5(1) of that Directiveb the conditionslaid down in that
provisionto be met and those conditions make no mention of point 10 of the
Annexto that directive.

As the Parliament, theingdom of Denmark, the Kingdom of Sweden and the
Kingdom of Norway have correctly pointed out, point 10 of #henex to
Directive 2002/95therefore had the sole effect of creating a priority in finog of
empoweriig the Commissiomor of creating an evaluation procedure separate
from that already provided for that drective.

If Article 5 of that directivels then examinedh context, it should be borne in
mind that Article 5 specifies the conditions for exemptioom the principle of
prohibition laid down in Article 4(1) of that directive and must therefore be
interpreted strictly.

As the applicants havgointed out Article 4(2) of Directive 2002/95 allows for
the possibility of exemption onlgs regardshe gplications of substancesot for
any substanceer se.

In that regard, the Commission did not dispute the appli@anggsiment that as
DecaBDE is principally used in polymers, the exemptiGn polymeric
application§) as referred to in the contestectid®n, is equivalent to a general
exemptionfor the use of DecaBDE in electrical and electronic equipmée
Commission stated at the hearing that DecaBDE could be used in tebtiles
must be noted thaéxtilesare not covered by Directive 2002/@hich, as its title
indicates, concerns only electrical and electronic equipment.

Finally, as regards the objectives of Directive 2002i0% clear fromthe fifth,
sixth andeleventhrecitals thereto that the intention of the legislature is to prohibit
products referred to in the directive and to grant exemptions ordgdordance
with carefullydefined conditions.

Such an objective, in compliance with Article 152 EC, according to which a high
level of human health protectiors to be ensured in the efinition and
implementation of all Community policies and activit{ese, to that effect, Case
C-504/04 Agrarproduktion Staebelow [2006] ECR 1679, paragraph 39pandin
compliance withArticle 174(2) EC according to which Community policy on the
environmentis to aim at a high level of protection and is based on the principles
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of precaution angreventive action (see Casel@7/02 Waddenvereniging and
Vogelbeschermingsvereniging [2004] ECR #7405, paragraph 44justifies the
strict interpretation of theonditions for exemption.

In the present case, without it being necessary to rule on the extent of the
Commissio discretion, it is sufficient to state that the contested decision, which
is equivalent to a general exemption for the use of DecaBDE atrietd and
electronic equipment, was adoptechen the conditions laid down by the
Community legislature in Article 5(1) of Directive 2002/8&d not been meind

runs counter to the objective pursued by that legislature of establishing the
principle ofthe prohibition of the compmentsreferred to in that directive.

The Commission and the United Kingdom also rely on the existence of a
voluntary emissions reduction programme, mentioned in the third recital of the
contestedlecision. Such a programme is mekevant however,in relation to the
conditionslaid down in Directive 2002/95 for the delegatmipowers.

It follows from all of the foregoing that, in adopting the contested deceson
regardsthe exemptiorof DecaBDE, the Commission infringed Atgc5(1) of
Directive 2002/95.

In view ofthat finding, it is not necessary to rule on igsues of actionltra vires
and/or misuse of powensaisedin the context of the first plea in law.

The second, third and fourth pleas in law

As the first plea irflaw is well-founded it does not appear necessary to examine
the second, third and fourth pleas.

It follows from the foregoing that point 2 of thenexto the contested decision
must be annulled. It is for the Commission to confirm whether, as a consegue

it is necessary to adapt the title of the Annex to Directive 2002/95 to which point 1
of theAnnexto the contested decision refers.

Maintenance of the effects of the annulled provision

At the hearingthe Commission and the United Kingdom requested Gourt,
should it annul the disputed provisions of the contested decisiomaitdainthe
effectsof those provisionsluring a period of at least nine months, which was the
adaptation period whichindertakingsproducing or using DecaBDE would have
beneited from if, in October 2005, the Commissioadhdecided not to exempt
DecaBDEand had decidedhat the product was subject to the prohibitlaiu
downin Article 4(1) of Directive 2002/95.

The applicants andhe other intervening parties opposed thatjuest on the
ground that it should have been included in the written pleadings and that, in any
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event, the undertakings concerned should have known, following the adoption of
Directive 2002/95, that DecaBDE had been prohibited by the Community
legislature

Under the second paragraph of Article 231 EC the Court, if it considers it
necessaryis to state which of the effects af regulation which it has declared
void are to be considered as definiti&ich a provision can also be applied to a
decision adomd toamendan Annex contained in a directiv@with regard to the
directive itself, see, to that effedtter alia,Case C21/94 Parliament v Council
[1995] ECR #1827, paragraph 31).

In view of the wording of that provision, from whichig# clearthat,if the Court
considers it necessaiy,may, even of its own motion, limit the annulling effect of
its judgment, it is not necessary to rule on the consequences oéghestb
allegedlyout of timebfrom the Commission and the United Kingdom.

In the preent case, accoutdkenof the fact that the dispute has essentially arisen
over the manner in which Directive 2002/95 was drafted, particularly over the
very complex relationship between Articles 4 and 5 of that directive and point 10
in the Annex therdo, and the fact that the Commission adopted dbetested
decision on 13 October 20@»that isto say nine months before the prohibition

on DecaBDEtook effecton 1 July 2006D it is appropriatejn order to take
account of the interests of the undertgkitoncernedthat the effects of the
annulled provisionbe maintained on grounds of legal certaintyor a strictly
necessarpdaptation period, that is until 30 June 2008.

Costs

Under Article 69(2) of the Rules of Procedure, the unsuccessful parmyhe t
ordered to pay the costs if they have been applied for in the successf@ party
pleadings.As the Parliament and the Kingdom DEnmark in Case €95/06

hawe applied for costagainstthe Commission ands the Commissiohas been
unsuccessfuh its pleadingsit must be ordered to pay the costs of the Parliament
and the Kingdom of Denmark in Case2@5/06.

In accordance with the first subparagraph Aticle 69(4) of the Rules of
Procedurgthe Kingdom of Denmark in Case X4/06, thePortugueseéRepublic,
the Republic of Finland, the Kingdom of Sweden and the Kingdom of Noallay
of which intervened in support of tiferm of order soughiby the applicarg and
the United Kingdom of Great Britain and Northern Irelamtiich intervened in
support 6 the form of order sought byhe defendantnust be ordered toear their
own Ccosts.

On those grounds, the Court (Grand Chamber) hereby
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Annuls Point 2 of the Annex to Commission Decision 2005/717/EC of 13
October 2005 amending for the purposes of adapty to technical
progress the Annex to Directive 2002/95/EC of the European
Parliament and of the Council on the restriction of the use of certain
hazardous substances in electrical and electronic equipment

Declares that he effects ofpoint 2 of the Annexto Decision 2005/714are
maintained until 30 June 2008 inclusive

Orders the Commission of the European Communities to pay the costs
of the European Parliament and those of the Kingdom of Denmark in
Case G295/06

Orders the Kingdom of Denmark, in Case G14/06, the Portuguese
Republic, the Republic of Finland, the Kingdom of Sweden, the United
Kingdom of Great Britain and Northern Ireland and the Kingdom of
Norway to bear their own costs.

[Signatures]
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