Briefing For U.S.  State Legislators On The Deca-BDE Controversy Within Europe: Why The States Must Stay The Course On Total PBDE Phase Out Legislation
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1.  The Commission’s  Proposal to Exempt Deca-BDE from the Restriction of  

Hazardous Substances Directive Has Repeatedly Failed to Get the Required Support From the Technical Committees and the Environment Ministers From EU Member Countries.   
The Commission’s flip flop on Deca has caused regulatory uncertainty among companies andits handling of the Deca controversy has resulted in a legal challenge by the European Parliament – only the second such challenge by the Parliament in over ten years.  The long history of Deca’s progress throughout the European Union consistently demonstrates the controversy that the Commission’s decisions have caused among member states and their representatives.   For example:  
On  April 19 2005 a vote taken at the Technical Committee failed to secure the necessary votes in favour of the proposal to exempt deca.  The number of votes needed to support the Council proposal was 232 (or 72.3% of the votes).  Only 155 voted in favour;  

On August 31st, the Council of Environment Ministers took a written vote on deca: only 158 in favour.  Again the Commission failed to secure the necessary 232 votes.  In  a press release issued on the same day in Germany – home to the largest chemical industry in Europe – the Environment Minister  ‘blasted’  the Commission  proposal to exempt deca-BDE claiming it will give a "wrong signal" to firms that have already invested in safer alternative substances.  Agency chief Andreas Troge stressed that alternatives were available and that "Deca" had not been used in plastics in Germany for nearly 20 years. 
In June 2005  in a letter sent  to environment commissioner Stavros Dimas, ministers from Belgium, Denmark, Finland, Norway, Portugal and Sweden against reaffirm that uncertainty still surrounds deca. Alternatives exist but have not been considered in the Commission's proposal to exempt the chemical.  

In October 2005 when the Commission decided to exempt Deca from the RoHS Directive (restriction on certain hazardous substances in electrical and electronic equipment effective July 1, 2006)  the Parliament began preparing a legal opinion against the Commission which is officially launched in January 2006.   

Even though the Commission has now effectively re-instated the ban against Deca within the RoHS Directive due to the presence of Nona-BDE (a banned substance) within commercial mixtures of Deca, the Parliament and Denmark are proceeding with their legal challenge against the Commission based on the fundamentals of how decisions are taken within the EU.   In fact in July this year EU governments and the European parliament reached a deal allowing Members of the European Parliament for the first time the right to block implementing decisions adopted through so-called "comitology" procedures.
2.  The Commission’s Proposal Is Illegal Under The Process Rules Of The European Commission and Has Now Been Legally Challenged by both the European Parliament and Denmark.  
On June 16, 2005, Sweden, Belgium, Denmark, Finland, Norway, and Portugal sent a letter to the Commissioner for the Environment, Mr Stavros Dimas, and the EU Ministers for the Environment stating:  

In Council we will continue to argue for the ban on decaBDE in the RoHS Directive and we hope to get your support.  We believe that the technical committee has no mandate to decide on such a far-reaching exemption on decaBDE as proposed by the Commission.  The decision to abolish the ban on decaBDE is in our opinion of such an importance and political nature that it cannot and should not be taken in a committee.  It is of great concern that such a far-reaching exemption from the RoHS directive, as the Commission has proposed, has set aside democratic principles involving co-decision with the European Parliament…..The Commission has not in its proposal presented any investigation of alternatives to decaBDE.  Alternatives to decaBDE exist for most applications and the industry has shown it is possible to phase out decaBDE.   

On April 12th, the European Parliament voted overwhelmingly in favour of a resolution 
accusing the Commission of exceeding its mandate to amend the RoHS Directive and 

on July 6th the Resolution was officially adopted.  
The Parliament notes that exemptions can be made if the ‘elimination or substitution of these hazardous substances in those specific materials and components is still impracticable’… ‘ whereas several studies have shown to the contrary that safer altenatives to DecaBDE…are available for many, if not all, polymeric applications in electrical and electronic equipment…
The outcome of course, was the legal challenge issued by both the European Parliament and Denmark in January of this year.   The RoHS Directive allows a substance application to be considered for exemption if its elimination or substitution would be technically or scientifically impracticable or where the environmental, health or consumer safety impacts of substitution are likely to outweigh the benefits. In the Parliament's view, neither of these conditions applies to the use of deca in electrical equipment. 

The Commission's Decision approving the exemption gave two main reasons for doing so. The first was that elimination was impracticable - but the Parliament claims that safer alternatives are available "for many, if not all, polymeric applications in electrical and electronic equipment". 

Second, the Commission argued it could exempt deca because the risk assessment had concluded that no risk-reduction measures are currently needed. In reply, the Parliament pointed out that the Directive does not list this as a reason to grant an exemption and that in any case the SCHER had attacked the risk assessment's conclusions. 

Several Scandinavian countries have imposed restrictions on deca and oppose the exemption, as do Belgium and Portugal. 

3.  Evidence Continues to Mount Concerning Deca’s Behavior in the Environment and Risks To Human Health.
The Eu has conducted two risk assessments of Deca done by the UK (Environmental Effects) and France (Human Health Effects) 
The Environmental Risk assessment was published in 2002 and subsequently updated in 2004 with an addendum in August 2005.  The conclusions of the updated risk assessment are that  no further controls were necessary but that more monitoring in the field, in labs and of published data will be required since…the new data provide clear evidence that debromination of decabromodiphenyl ether to form lower brominated congeners can occur under certain conditions in laboratory tests”.  
Some plastic formulators that use deca and some textile industries have committed to voluntarily reducing their emissions, but this does not take into account the exposure to Deca from products themselves.  The risk assessments examine the fate of Deca in sewage sludge, soils and aquatic environments.  There is only passing mention of dust studies in homes and offices where Deca was the most prominent flame retardant found yet a consensus has now formed that dust  is probably the main source of exposuer for most of the population – even higher than food intake.  
The outcomes of the risk assessments have been heavily criticized because of the data gaps and conclusions drawn in interpreting what data does exist in effect treating lack of evidence as lack of harm.  Both risk assessments also neglected any consideration of a weight of evidence approach or Precautionary Approach to chemical management.     On March 18th, the European Commission’s Scientific Committee on Health and 
Environmental Risks (SCHER) disagreed with the conclusion of the risk assessment that no further controls were necessary. Their public statement concluded that risk reduction measures are necessary, stating that today there is further evidence that Deca degrades into substances that are toxic to human health and the environment. 
In the last few months there has been a flurry of new papers published and the UK has now indicated that a revised risk assessment will be prepared by end of 2006.  For more information on the ability of Deca to debrominate down to well known hazardous chemicals in the environment visit www.bfr2006.org  and view the introductory summary by Dr Linda Birnbaum of the US EPA (slide 38 onwards) plus other papers about this chemical (termed BDE-209).  Also see this website for new Deca scientific studies.
4.  Alternatives Exist For All Uses Of Deca-BDE 

An analysis of the EU’s  Deca stakeholder consultation process found that no specific company that uses Deca asked for an exemption.  Those promoting the ongoing use of Deca were the bromine and chemical industries (www.bsef.com) and some plastics recycling industries who currently recycle Deca-impregnated waste plastic.  

In 2001, the German and Danish governments published reports examining the feasibility of alternatives to brominated flame retardants as well as the environmental profile of alternatives.   In some cases, data gaps prevented full appraisals; in other cases alternatives were considered safer.   In 2005, the Swedish Chemical Industry Association (KEMI) published a report on alternatives to deca-BDE  and in the same year the Lowell Center for Sustainable Production examined the availability of non-halogenated substitutes for Deca. (see all reports on this website.)  Non halogenated substitutes do not contain bromine and therefore are less likely to be persistent and bioaccumulative and will not generate brominated dioxins and furans.   Companies such as Apple replaced Deca over 8 years ago, and according to the German Ministry for the Environment, Deca has not been used in plastics in Germany for almost twenty years.   All companies are currently instructing their supply chains to meet the Deca ban in the current RoHS Directive which stipulates that new electronic products must be free of all PBDEs as of July 2006.  The reversal of this ban will disadvantage those companies seeking safer alternatives.  
Relevance To Citizens Of The United States
Deca is a major industrial chemical constituting  65% of the total PBDE market. 

The production of Deca doubled in the last 10 years which means that even if it is being phased out, the legacy of its past use will continue to be a problem.  It is added in large concentrations to consumer products and may be as high as one third the weight of the plastic or fabric in the product.  Deca is widely found in homes and offices, eg plastics in TVs, computers, hair dryers, toasters, curling irons, coffee makers, as well as the backing for synthetic fabrics in furniture, draperies and rugs.

Assuming consumer products last for 5-10 years, according to Dr Kim Hooper of the California Department of Toxic Substances Control,  there is approximately 25 million pounds of Deca in California homes and offices and another 25 million pounds or so below ground in landfills and in sediments in California rivers, lakes, streams and bays.  The greater US has 10 times this much above ground and below ground.  
Deca is a major contaminant in indoor dust making up about 50% of the PBDE flame retardants in house dust and dust is now considered to be the main exposure route to this chemical.  Most of the US population spends about 90% of their time inside homes, offices and cars – all of which contain Deca.  Therefore ongoing exposure to Deca occurs daily and children are most at risk.   Studies have found children have five to ten times higer levels of Deca in blood and fat tissue than adults.   

Deca, along with the other PBDEs, passes through the placenta to contaminate the cord blood, fetus and unborn child.  The developing brain in the fetus is very sensitive to the effects of chemicals.  There is evidence of neurodevelopmental damage in mice and liver and thyroid tumours in rodents.
Deca breaks down rapidly in sunlight (photolytic debromination) with 70% gone in 2-3 days.  The breakdown products can be much more toxic and some of these have been banned.  Our current reservoir of Deca in consumer electronics and textiles will continue to break down but scientists do not yet understand the full ramifications of what this means, nor the rate at which this is happening.
In August 2005, Dr Linda Birnbaum of the US EPA stated:
I do not think that Deca has a clean bill of health at this point…I am most concerned about the increasing number of reports that Deca can breakdown in the environment, both photolytically and via anaerobic degradation by microbes in sediment.  We are seeing increases in the relative amount of BDE153 relative to BDE47 in more and more biotic samples, including human.  Where is all of the 153 coming from?”                       
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