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EUROPEAN UPDATE on DecaBDE (deca-brominated diphenyl ether):

Current Status and History of DecaBDE Initiatives in Europe
November 2006
In Europe, DecaBDE has been subject to intense public and scientific scrutiny, regulatory initiatives, and oppositional activities by the bromine manufacturers and their trade association -- the Bromine Science and Environmental Forum (BSEF). 

The short synopsis of the state of regulatory affairs in Europe:

· DecaBDE is restricted from use in electronic devices because of contamination with other PBDEs, notably nonaBDE (see date below - 2006 June 21).
· Sweden will restrict decaBDE use in textiles, upholstery and electrical wiring as of January 2007 (see date below - 2006 June 28).

· The European Court of Justice is considering the case brought by the European Parliament and Denmark (see date below - 2006 January), which calls for the annulment of the European Commission’s decision to grant an exemption to the RoHS Directive restriction of decaBDE (see date below - 2005 October 13).
· The DecaBDE Risk Assessment is still not finalized.
The timeline below details the events surrounding: 1) decisions of whether to restrict decaBDE in electronics under the Restriction of Hazardous Substances in Electrical and Electronic Equipment Directive (known simply as the “RoHS Directive”) and 2) Europe’s decaBDE risk assessment. 

2006
On-Going
DecaBDE Risk Assessment: The risk assessment continues.
RoHS Directive: The European Court of Justice is currently considering the case (C-14/06) brought by the European Parliament and Denmark calling for the annulment of the European Commission decision to grant an exemption for DecaBDE in October 2005.
June 28
Sweden Restricts DecaBDE in Textiles: Sweden passes legislation restricting decaBDE in textiles, upholstery and electrical wiring as of January 2007. The restrictions will not affect existing EU rules on the use of decaBDE in cars or electronic equipment.
June 21
RoHS Directive: The European Commission restricts decaBDE in electronics due to contamination with other PBDEs, notably nonaBDE. Effective July 1, 2006, electrical and electronic equipment (EEE) must not contain polybrominated diphenyl ethers (PBDEs) other than decaBDE above a threshold of 0.1%. While decaBDE was exempted by a highly contested Commission decision in October 2005, the Commission’s latest letter to Member States effectively restricts all decaBDE use in electronics because commercial decaBDE typically contains 3% impurities of nonaBDE. As the letter states, “Since commercial decaBDE is often used in high concentrations in polymers this can result in nonaBDE concentrations above the tolerated maximum concentration level.” Therefore, decaBDE is now essentially restricted under the RoHS Directive (unless manufacturers can make a purer formulation). See Appendix 1 for the complete letter. 
January   

RoHS Directive: The European Parliament and Denmark submit a legal challenge to the European Court of Justice against the Commission's decision to exempt decaBDE. The legal challenge hinges on two arguments:

· First, the RoHS Directive states that a chemical’s use can be exempted if its elimination or substitution would be technically or scientifically impracticable or where the environmental, health or consumer safety impacts of substitution are likely to outweigh the benefits. The Commission has not, up to this date, performed such a review of decaBDE. 
· Second, the Commission argued it could exempt decaBDE because the risk assessment had concluded that no risk-reduction measures are currently needed. The Parliament counters that the Directive does not list this as a reason to grant an exemption and that the risk assessment's conclusions have been contested by the Commission’s own Scientific Committee on Health and Environmental Risks (SCHER). 

2005

October 13

RoHS Directive: The Commission rules to exempt decaBDE in polymeric applications from the RoHS Directive, thereby approving its ongoing use within the electrical and electronic equipment in the European market through at least 2010. But the decision is qualified with the statement that the case for exempting decaBDE will be reviewed "as a matter of priority."


September 7 

RoHS Directive: Without a clear position from the Council of the European Union, the Commission can now proceed to pass its proposal to exempt decaBDE in all electronic polymer applications up to 2010.  The European Parliament begins discussions on taking the Commission to court over “comitology” (decision making process), claiming the Commission has overstepped its legal mandate.

August 31

RoHS Directive: The Council of the European Union votes on the decaBDE exemption and fails to reach a majority position either in favor of or in opposition to the decaBDE exemption. The German Ministry for Environment ‘blasts’ the Commission’s proposal to exempt decaBDE, stating that it will give a "wrong signal" to firms that have already invested in alternative substances.  Andreas Troge of the German Ministry for Environment stresses that alternatives are widely available and that "decaBDE" had not been used in plastics in Germany for nearly 20 years. 
July 18


RoHS Directive: The decaBDE exemption proposal is to be voted on today by the Council of the European Union, but Denmark insists discussion of the topic proceed the vote.  The UK Chair refuses Denmark’s request, but without the required unanimity of Council members, the vote cannot take place and is postponed.

July 6 


RoHS Directive: The European Parliament adopts the resolution -- passed by the Committee on the Environment, Public Health and Food Safety on June 21st -- calling for the Council of the European Union to oppose the proposal to exempt decaBDE from the RoHS Directive restriction.  

July  

DecaBDE Risk Assessment: The UK releases its addendum on environmental effects, which acknowledges that decaBDE debrominates into known toxic compounds; but that more field monitoring is needed as well as a quarterly review of newly published studies.

June 21


RoHS Directive: The European Parliament’s Committee on the Environment, Public Health and Food Safety votes overwhelmingly in favor of a resolution calling for the Council of the European Union to oppose the decaBDE exemption.


RoHS Directive: Eighteen U.S. state legislators write a letter to the Commissioner of the Environment, Stavros Dimas, asking that the EU maintain tight controls on decaBDE and stating their opposition to any exemption to the RoHS Directive restriction.
June 16

RoHS Directive: Six countries (Sweden, Belgium, Denmark, Finland, Norway and Portugal) publicly oppose the Commission’s June 8th proposal to exempt decaBDE from the RoHS Directive restriction in a letter to the European Commissioner for the Environment. The letter states that the decision to exempt decaBDE from the RoHS restriction cannot and should not be made by a committee due to the importance of the decision and that it upends legislative intent.  They urge the Commission to make the decision in consultation with the European Parliament.  Their letter highlights that the Commission has not presented any investigation of alternatives to decaBDE as required by the RoHS Directive.  

June 8

RoHS Directive: The European Commission introduces a proposal to the Council of the European Union to exempt decaBDE from the RoHS Directive restriction.

April 19

RoHS Directive: The RoHS Technical Adaptation Committee (TAC) votes “unfavorable” on the decaBDE exemption.  Unfavorable means that the TAC did not have the necessary majority to vote in favor of the decaBDE exemption: 232 votes were needed to support the proposal, but only 155 votes were submitted in favor of the exemption.
April 12

RoHS Directive: The European Parliament (EP) votes overwhelmingly in favor of the resolution (which was passed by the EP’s Environment Committee a month earlier) accusing the Commission of exceeding its mandate in exempting many uses of restricted RoHS chemicals like lead (decaBDE is not covered by this resolution).  

RoHS Directive: The Commission must now formally review its proposed use exemptions, despite having received member state backing.  If the Commission continues with its exemption, in the face of Parliament’s opposition, the Parliament’s legal affairs committee will decide whether to contest the RoHS exemption decisions before the European Court of Justice.

March 21

RoHS Directive: The European Commission proposes to exempt decaBDE from the RoHS Directive restriction, which would go into effect on July 1, 2006. The Commission cites the draft risk assessment as its reason for voting to exempt decaBDE.

March 18

DecaBDE Risk Assessment: The European Commission’s Scientific Committee on Health and Environmental Risks (SCHER) releases its comments on the decaBDE Risk Assessment - final environmental draft.  The SCHER disagrees with the final environmental draft and concludes that risk reduction measures are necessary: “The previous scientific committee (CSTEE) said that the uncertainties in the fate of decaBDE warrant risk reduction measures.  Today there is further evidence for degradation of this substance to potentially harmful compounds and SCHER also strongly recommends further risk reduction.”
March 16 

RoHS Directive: Despite the previous day’s vote by the European Parliament, the RoHS Technical Adaptation Committee (TAC) votes for exemptions of lead, mercury, cadmium and hexavalent chromium uses under the RoHS Directive. DecaBDE is not included among these exemptions. 
March 15 

RoHS Directive: The European Parliament (EP) Environment Committee begins to question the implementation of the RoHS Directive by the European Commission. The EP passes a resolution -- by a vote of 34-0-2 (2 abstentions) -- that calls for the European Commission to re-examine decisions it has made to exempt chemicals (such as uses of lead and hexavalent chromium) other than decaBDE under the RoHS Directive. The resolution states that the European Commission has exceeded its mandate. This resolution, if passed by the full Member states would halt exemption decisions. 
March


DecaBDE Risk Assessment: France releases final human health draft.  

2004 - May


DecaBDE Risk Assessment: The UK releases its final environmental draft and concludes that further risk reduction measures are not necessary at this time to protect environmental health, but lists many concerns including the: widespread occurrence of decaBDE in top predators in the Arctic, potential for neurotoxicological effects, and degradation into more toxic and bioaccumulative PBDEs.

2003


RoHS Directive: The European Union adopts the Restriction of Hazardous Substances (RoHS) in Electrical and Electronic Equipment Directive.  The RoHS Directive includes the:

· restriction of decaBDE by July 1, 2006 and 
· possibility to exempt chemicals from a restriction if substitution with safer alternatives are not practicable. 

2002

October


DecaBDE Risk Assessment: Scientific Committee on Toxicity, Ecotoxicity and the Environment of the European Commission concludes that the "uncertainty is sufficient to warrant risk reduction measures directly".

July 

DecaBDE Risk Assessment: The draft Risk Assessment on decaBDE is published. The draft recommendations include no need for risk reductions at technical level, but calls for emission reduction measures without delay at the policy level. 

1997 to Present

The bromine manufacturers form their trade association, the Bromine Science and Environmental Forum (BSEF), and begin lobbying to oppose restrictions on BFRs, especially DecaBDE.  See House of Mirrors (2005) report by the Corporate Europe Observatory for an overview of BSEF and Burson Marstellar lobbying activities in Europe.
1994
DecaBDE Risk Assessment: The EU initiates its decaBDE Risk Assessment (RA).  France is the rapporteur for the human health part of the RA and the UK is the rapporteur for the environmental health part of the RA.

Abbreviations
BFR
Brominated Flame Retardant

BSEF
Bromine Science and Environmental Forum (trade association for the bromine manufacturers)

DecaBDE
Deca-Brominated Diphenyl Ether

EEE
Electrical and electronic equipment 
EP
European Parliament 
EU
European Union

NonaBDE
Nona-Brominated Diphenyl Ether

PBDE
Polybrominated Diphenyl Ether
RA
Risk Assessment

RoHS Directive
Restriction of Hazardous Substances (RoHS) in Electrical and Electronic Equipment Directive
SCHER
European Commission’s Scientific Committee on Health and Environmental Risks (SCHER)
TAC
Technical Adaptation Committee for the RoHS Directive

UK
United Kingdom
Appendix 1. Letter from the European Commission on Restricting DecaBDE due to NonaBDE Contamination
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